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Ex. Parte Appeal
Ser. No. 78366315
Mark: ZENERGY

April 17, 2009

There is no confusion with the cited mark in U.S. Registration No. 2895592.

The services listed in this cited registration are: Educational services, namely, conducting
classes in the field of health and wellness in Class 41.

Applicant's goods are exercise equipment, namely personal exercise mats, yoga and
pilates mats in Class 28.

A reasonable consumer is not likely to be confused as to source. A reasonable consumer
of exercise mats is not going to somehow be confused with registrant's health educational
services. The goods and services here flow in completely different streams of commerce.

Additionally, applicant’s date of first use in commerce well pre-dates registrant’s alleged
first use. Thus, applicant is the senior user of this mark.

Applicant respectfully asks that the Examiner’s denial be vacated and that this application
move forward to registration.
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